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In the Court of Appeals of the District of Columbia. 

i 


No. 1863. 

No. 25 Special Calendar. 

District of Columbia, Plaintiff in Error, 

vs. 

William Dewalt. 


a No. 314,109. 

In the Police Court of the District of Columbia, f 
February Term, 1908. 

District of Columbia 
vs, 

William Dewalt. 

Information for Unlicensed Veterinarian. 

Be it remembered, That in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in the above entitled cause, to wit: 

1 (Information.) 

In the Police Court of the District of Columbia. 

The District of Columbia, ss: October term, A. D. 1907. 

» 

James L- Pugh, Jr., Esq., Assistant Corporation Counsel, who, 
for the said District of Columbia prosecutes in this behalfi in his 
proper person, comes here into court, and causes the court to be 
informed, and complains that William Dewalt, late of the District 
aforesaid, on the first day of July, in the year A. I), nineteen hun¬ 
dred and seven, and on divers days and times between the said first 
day of July and the 26th day of October, in the year nineteen hundred 
and seven, in the city of Washington and in the District aforesaid, 
did then and there engage in the practice of veterinary medicine 
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and branches thereof, and publicly profess to do so, and charge 
and receive money and other compensation for services rendered 
in connection with the treatment of sick, diseased, or injured 
animals, without first having obtained a license so to do, from the 
Board of Examiners in Veterinary Medicine in the District of 
Columbia; contrary to and in violation of an Act of Congress ap¬ 
proved February 1st, 1907, and constituting a law of the District 
of Columbia. 

JAMES L. PUGH, JR., 

A ssistant Corporation Counsel . 

Personally appeared J. W. Vansant this 26th day of October, 
A. D. 1907, and made oath before me that the facts set forth in 
the foregoing information are true. 

BERNARD F LOCRAFT, 

Deputy Clerk of the Police Court 
of the District of Columbia . 

2 Bill of Exceptions. 

In the Police Court of the District of Columbia. 

District of Columbia, 
vs. 

William Dkwalt. 

No. 314109. 

Be it remembered that at the trial of this case, which came on 
for hearing on the 23d day of January, A D. 1908, before the 
Honorable Alexander R. Mullowny, one of the judges of said 
court, and a jury of twelve good and lawful men of the District of 
Columbia duly sworn to well and truly try and a true deliverance 
make between the District of Columbia and the defendant, William 
De.walt, the said defendant having heretofore, to wit: on the 
twelfth day of November, A. D 1907, pleaded not guilty to the 
charge set out in the information filed against him, the said Dis¬ 
trict, to prove the issue on its part joined, produced as a witness 
one J. W. Vanzant, who, being duly sworn, testified that within 
the time alleged in said information he took an animal of the horse 
kind to said defendant and informed said defendant that said 
horse was then and there suffering with a disease commonly known 
as “road founder” and requested said defendant to prescribe a 
remedy to cure said animal of said disease, and that thereupon 
said defendant furnished said witness with a liniment to be ad¬ 
ministered to said animal and charged and received from 
said witness one dollar of the lawful money of the United 
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States as compensation for services rendered in connection with 
the treatment of said animal. 

Thereupon the District rested and the foregoing is the substacne 
of all the testimony taken in the case. 

And thereupon the defendant, by his counsel John E. Mc¬ 
Nally, Esq., moved the Court to rule as matter of law that the 
Act of Congress approved February 1, 1907, entitled “An Act to 
regulate the practice of veterinary medicine in the District 
3 of Columbia”, under which said information is brought, 
provides no penalty for engaging in the practice of veteri¬ 
nary medicine or any branch thereof in the District of Columbia 
without first having obtained a license so to do, and prayed the Court 
to instruct the Jury to return a verdict of not guilty- 

The Court thereupon granted said motion and instructed the 
Jury accordingly for the reason that the statute does not command 
nor prohibit a person from practicing veterinary medicine without 
a license; that there are no words in the statute creating such 
offence except by implication or inference; that the command or 
prohibition in a statute creating a crime must be direct and posi¬ 
tive and is not to be determined by inference and that the penalty 
clause, therefore, does not apply to a person practicing veterinary 
medicine without a license. 

Thereupon the District of Columbia, by the Assistant Corpora¬ 
tion Counsel, excepted to said ruling of the Court and gave notice 
in open court at the time of said ruling of its intention to apply 
to a Justice of the Court of Appeals of the District of Columbia 
for a writ of error. 

And thereupon the Jury returned a verdict of not guilty and the 
Court adjudged the defendant not guilty upon said verdict and 
ordered his discharge. 

The District of Columbia, by its Counsel, therefore prays the 
Court to settle, sign and seal this, its bill of exceptions, which is. 
accordingly done nunc pro tunc this 28th day of January, A. D. 
1908. 


ALEX. R. MULLOWNY, 

Judge of the Police Court 
of the District of Columbia. 
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4 No. 314109. 

In the Police Court of the District of Columbia. 

November Term, A. D. 1907. 

District of Columbia 
vs- 

WlLUIAM DEWALT. 

Information for Unlicensed Veterinarian. 

Defendant arraigned Tuesday, November 12, 1907. Plea: Not 
guilty. Jury trial demanded. Continued to Jan 22, 23, 1908. 

Recognizance in the sum of $100 entered into to appear in the 
Police Court; Douglas P. Syphax, surety. 

Jan. 23, 1908:—Verdict: Not guilty. Judgment: Not guilty. 
Defendant discharged. 

Exceptions taken to the rulings of the Court on matters of law 
and notice given by the District of Columbia through the Assist¬ 
ant Corporation Counsel, in open Court at the time of said rulings, 
of its intention to apply to a Justice of the Court of Appeals of the 
District of Columbia for a writ of error. 

Jan. 27, 1908:—Bill of exception filed, settled, signed and 
sealed. 

Feb. 1, 1908 :—Writ of error received from the Court of Ap¬ 
peals of the District of Columbia. 

5 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia , ss; 

I, Joseph Y. Potts, Clerk of the Police Court of the District of 
Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 4 inclusive, to be true copies of originals in cause No. 
314,109 wherein the District of Columbia is plaintiff and William 
Dewalt defendant, as the same remain upon the files and records 
of said Court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court, the City of Washington, in said' District, 
this 7th day of February, A. D. 1908. 

JOSEPH Y. POTTS, 

Clerk Police Court < Dist. of Columbia . 


[Seal.] 
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6 United States of America, ss .• 

t 

The President of the United States to the Honorable Alexander 

R. Mullowney, Judge of the Police Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Police Court, before 
you, between District of Columbia, plaintiff, and William Dewalt, 
defendant, a manifest error hath happened, to the great damage 
of the said plaintiff as by its' complaint appears. We being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed¬ 
ings aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at Washing¬ 
ton, within 15 days from the date hereof, that the record and 
proceedings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that error, what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 1st day of February, in the year of our Lord 
one thousand nine hundred and eight. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals, of the District of Columbia. 
Allowed by 

SETH SHEPARD, ; 

Chief Justice of the Court of Appeals 

of the 'District of Columbia, 

Endorsed on cover: District of Columbia police court. No. 
1863. District of Columbia, plaintiff in Errors William Dewal. 
Court of Appeals, District of Columbia. Filed Feb. 7, 1908. 
Henry W. Hodges, clerk. ; 
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Court ot Appeals, District of Columbia. 

March Term, 1908. 

-»r«. t 


No. 1863. 


SPECIAL CALENDAR. No. 25. 

District of Columbia, 
vs. 

William Dewalt. 


BRIEF FOR PLAINTIFF IN ERROR. 
STATEMENT. 

The defendant was charged in the Police Court of this Dis¬ 
trict with a violation of the Act of February i, 1907 , entitled 
“An Act to regulate the practice of veterinary medicine in the 
District of Columbia,” in that the said defendant engaged in 
the practice of veterinary medicine and branches thereof with¬ 
out having a license therefor. The judge presiding in the 
said Police Court held that the statute did not create such an 
offense except by implication or inference; that “the command 
or prohibition in a statute creating a crime must be direct and 
positive and is not to be determined by inference and that the 
penalty clause, therefore, does not apply to a person practicing 
veterinary medicine without a lrcense.” 
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The case was, accordingly, dismissed, and the District noted 
an appeal from the decision to this Court. 

ERROR. 

1. The Court below erred in holding that the statute in ques¬ 
tion did not prescribe a penalty for practicing veterinary medi¬ 
cine without a license. 

2 . The court below erred in holding that the statute did not 
prohibit the practice of veterinary medicine without having a 
license therefor. 

ARGUMENT. 

I. 

It is impossible for any person of clear understanding to 
read the act in question without being forced to the belief that 
it was the plain intention of Congress to forbid the practice 
of veterinary medicine except by persons duly qualified, the 
qualifications to be evidenced by the issuance of a license by 
the board of examiners in veterinary medicine. But the judge 
below' chose to disregard this plain intent and chose, rather, 
to follow a literal construction and give the defendant the 
benefit of a doubt where no doubt exists. 

The first and second sections of the act provide for the mem¬ 
bers and officers of the board of examiners in veterinary medi¬ 
cine and its records. 

The third section, provides: 

That from and after the passage of this act all per¬ 
sons desiring to practice veterinary medicine or any 
branch thereof in the District of Columbia, or who 
shall desire to hold themselves out to the public as 
practicing veterinary medicine or any branch thereof in 
the District of Columbia, shall make application to the 
said board of examiners in veterinary medicine for a 
license so to do.” * * * 
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Said board shall by means of examination, ascertain 
the professional qualifications of all applicants for 
license to practice veterinary medicine in said District, 
and shall issue such licenses to all who are found by 
such examinations to be, in the judgment of the board, 
competent to practice; and no license shall be issued to 
any person who has not demonstrated his competency, 
except as otherwise hereinafter provided/’ 

Section 4 provides for reciprocal arrangements with the 
States and Territories. 

Section 5 provides for persons already practicing at the time 
of the passage of the act to be licensed without examination. 

By section 6 a candidate who has been examined by the board 
and refused a license may appeal to another board to be ap¬ 
pointed by the Commissioners, and if passed by the latter 
board the former one shall issue a license to him. 

By section 7 , every person licensed by the board shall con¬ 
spicuously display his license in his usual place of business and 
keep his place of business open for inspection during reason¬ 
able hours. 

Section 8 regards any one as practicing veterinary medicine 
who appends to his name certain abbreviations, as V. S., D. V. 
M.» &c., or who uses certain descriptive terms, as veterinary, 
veterinarian, &c., or who shall prescribe or apply drugs. 

Section 9 exempts from the operation of the act veterinar¬ 
ians of the Army and Agricultural Department, &c. , 

Section 10 gives the board authority to revoke or suspend 
any license, hearing of charges against licensees and appeals 
from the board. 

Section 11 is the penalty clause: 

“That any person who shall violate or aid or abet in 
violating any of the provisions of this act shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not more than 
two hundred dollars, or by imprisonment in the work- 
house of the District of Columbia for not more than 
six months, or by both such fine and imprisonment.” 










4 


Section 12 provides for prosecutions by the corporation 
Counsel. 

It will thus be seen that the whole object of the act is to 
inquire into the qualifications of persons who wish to practice 
veterinary medicine and to license those who are so found to 
be qualified; and if any person may still practice veterinary 
medicine without having a license, the act is worthless and the 
penalty clause without effect. If there were no penalty clause, 
the courts, of course could not supply one. 

If the defendant did not have a license, then he was clearly 
guilty of a violation of the act in failing to comply with section 
7 and failing to display conspicuously his license. 

It is worth while to consider, however, whether practicing 
veterinary medicine without a license is not a violation of the 

plain meaning of the act although it does not come within the 
strict letter of the law; and also, whether an information 

charging the defendant with practicing without a license is 
not sufficient to cover an omission to display conspicuously the 

license. 

As to the latter point, it is obvious that the defendant could 
not conspicuously display the license if he did not have one, 
and the charging of a larger offense in an information or in¬ 
dictment is sufficient to sustain a conviction on a lesser one in¬ 
cluded within the larger. Or, as the rule is stated in the 10 th 
Am. & Eng. Enc. of Practice, p. 542 : 

“Greater Including Lesser Offense—General Rule.— 
The charge of an offense of a lower grade may be em¬ 
braced in the charge of a higher offense, when the 
higher involves the commission of a lower, and when 
the indictment contains all the substantial allegations 
necessary to let in evidence of the lower grade.” 

It needs no argument to demonstrate that if the defendant 
had no license he could not have conspicuously displayed it and 
was, therefore, guilty under section 7 ; and that evidence prov¬ 
ing that he did not have a license would also prove, con¬ 
clusively, that he did not display the same as required, for a 
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man could not display that which he had not. 

The law is set out in full herewith for the convenience of the 
court. 


II. 

It is submitted, also, that the court below erred in giving too 
strict an interpretation to the act. 

Statutes are not to be construed contrary to their plain 
meaning, even penal statutes restricting the rights of citizens. 
It is only when the meaning of a law is doubtful or ambiguous- 
in the reading of all its part together, that the courts will not 
permit such doubtful or ambiguous language to deprive a per¬ 
son of his rights. We think this plain from a reference to the 
cases in the Supreme Court of the United States cited below. 
It is insisted that there is nothing doubtful or ambiguous in 
the meaning of the act in question. It is impossible, *as was 
said early in this brief, for any one to read the act without 
being forced to the conclusion that Congress intended to for¬ 
bid the practice of veterinary medicine by any person not duly 
licensed therefor as required by the Act. 

III. 

THE AUTHORITIES. 

Penal Statutes. 

The Supreme Court of the United States had occasion to 
examine the question of the interpretation of a statute! impos¬ 
ing penalties, in a recent case, Northern Securities Co. v. 
United States, 193 U. S., 358 . What was there said has an 
important bearing on the case at bar. 

“It is said that this statute contains criminal pro¬ 
visions and must therefore be strictly construed. The 
rule upon that subject is a very ancient and salutary 


t 

1 





6 


one. It means only that we must not bring cases with¬ 
in the provisions of such a statute that are not clearly 
embraced by it, nor by narrow, technical or forced con¬ 
struction of words, exclude cases from it that are 
obviously within its provisions. What must be sought 
for always is the intention of the legislature, and the 
duty of the court to give effect to that intention as 
disclosed by the words used. 

As early as the case of King v. Inhabitants of Hod- 
nett, i T. R. 96 . 101 , Mr. Justice Buffer said: “It is 
not true that the courts in the exposition of penal stat¬ 
utes are to narrow the construction.” In United States 
vs. Wiltberger, 5 Wheaton, 76 , 95 , Chief Justice Mar¬ 
shall, delivering the judgment of this court and re¬ 
ferring to the rule that penal statutes are to be con¬ 
strued strictly, said: “It is a modification of the ancient 
maxim, and amounts to this, that though penal laws 
are to be construed strictly, they are not to be construed 
so strictly as to defeat the obvious intention of the leg¬ 
islature. The maxim is not to be so applied as to nar¬ 
row the words of the statute to the exclusion of cases 
which those words in their ordinary acceptation, or in 
that sense in which the legislature has obviously used 
them, would comprehend. The intention of the legis¬ 
lature is to be collected from the words they employ. 
Where there is no ambiguity in the words, there is no 
room for construction.” So, in The Schoooncr In¬ 
dustry, 1 Gall. 114 , 117 , Mr. Justice Story said: “We 
are undoubtedly bound to construe penal statutes 
strictly; and not to extend them beyond their obvious 
meaning by strained inferences. On the other hand, 
we are bound to interpret them according to the mani¬ 
fest import of the words and the mischiefs to be within 

the remedial influence of the statute.” 

• 1 * »!» * 1 ' 

*i' 'h 'P 'j' '1* 

In People vs. Bartow, 6 Cowen, 290 , the highest 
court of New York said: “Although a penal statute is 
to be construed strictly, the court are not to disregard 
the plain intent of the legislature. Among other 
things, it is well settled that a statute which is made for 
the good of the public, ought, although it be penal, to 
receive an equitable construction.” So, in Common¬ 
wealth vs. Martin, 17 Mass. 359 , 362 , the highest court 
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of Massachusetts said: “If a statute, creating or in¬ 
creasing a penalty, be capable of two constructions, un¬ 
doubtedly that construction which operates in favor of 
life or liberty is to be adopted; but it is not justifiable ’ 
in this, any more than in any other case, to imagine am¬ 
biguities, merely that a lenient construction may be 
adopted. If such were the privilege of a court, it 
would be easy to obstruct the public will in almost 
every statute enacted; for it rarely happens that one is 
so precise and exact in its terms, as to preclude the ex¬ 
ercise of ingenuity in raising doubts about its construc¬ 
tion.” There are cases almost without number in this 
country and in England to the same effect. 

Guided by these long established rules of construc¬ 
tion, it is manifest that if the Anti-Trust Act is held 
not to embrace a case such as is now before us, the 
plain intention of the legislative branch of the Govern¬ 
ment will be defeated.” 

In the case of the United States vs. Morris, 14 Pet. 464 , sup., 
the defendant was indicted for a violation of the act of May 10 , 
1800 . under the second section thereof which provided: 

y 

“That it shall be unlawful for any citizen of the 
United States or other person residing therein, to serve 
on board any vessel of the United States, employed or 
made use of in the transportation of slaves from one 
foreign country or place to another; and any sucll citi¬ 
zen or other person voluntarily serving as aforesaid, 
shall be liable to be indicted therefor, and on conviction 
thereof shall be liable to a fine not exceeding two thou¬ 
sand dollars, and be imprisoned not exceeding two 
years.” 

Morris was the master of the schooner “Butterfly” which 
left Havana on the 27 th of July, 1839 , equipped for the slave 
trade, but was captured by “The Dolphin,” a British brig of 
- war, before she reached the African coast. 

The court held that the schooner was employed in the trans¬ 
portation of slaves within the meaning of the statute, although 
she had not taken a single slave. 
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7 “In expounding a penal statute, the court will not 

extend it beyond the plain meaning of its words; for it 

has been long and well settled, that such statutes must 

be construed strictly. Yet the evident intention of the 

* 

legislature ought not to be defeated by a forced and 
overstrict construction. 5 Wheat. 95 .” 

In United States v. Lacher, 134 U. S. 624 , sections of the 
Revised Statutes were under consideration, which forbid em¬ 
bezzling or stealing, etc., of letters and other mail matter. 
The court said, p. 628 : 

“As contended on behalf of the defendant, there can 
be no constructive offenses, and before a man can be 
punished, his case must be plainly and unmistakably 
within the statute. But though penal laws are to be 
construed strictly, yet the intention of the legislature 
must govern in the construction of penal as well as 
other statutes, and they are not to be construed so 
strictly as to defeat the obvious intention of the legis¬ 
lature. * * * 

“It appears to me” said Mr. Justice Story, in United 
States vs. Winn, 3 Sumner, 209 , 211 , “that the proper 
course, in all these cases, is, to search out and follow 
the true intent of the legislature, and to adopt that 
sense of the words which harmonizes best with the con¬ 
text, and promotes in the fullest manner the apparent 
policy and objects of the legislature.” 

To the same effect is the statement of Mr. Sedgwick, 
in his work on Statutory and Constitutional Law, 2 d 
ed. 282 : “The rule that statutes of this class are to be 
construed strictly, is far from being a rigid or unbend¬ 
ing one; or rather, it has in modern times been so 
.modified and explained away as to mean little more 
than that penal provisions, like all others, are to be 
fairly construed according to the legislature intent as 
fairly construed according to the legislative intent as 
the one hand, to extend the punishment to cases which 
are not clearly embraced in them, and, on the other, 
equally refusing by any mere verbal nicety, forced con¬ 
struction or equitable interpretation, to exonerate par¬ 
ties plainly within their scope.” 
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• This passage is quoted by Baron Bramwell in At¬ 

torney General vs. Sillem, 2 H. & C. 532, as one “in 
which good sense, force and propriety of language are 
equally conspicuous; and which is amply borne put by 
the authorities, English and American, which he'cites.” 
Foley vs. Fletcher, 28 L. J. (N. S.) Ex. 100, 106; 
Nicholson vs. Fields, 31 L. J. (N. S.) Ex. 233; Hard- 
castle on Statutory Law p. 251. 

And the reason for the less rigorous application of 
the rule is well given in Maxwell on the Interpretation 
of Statutes, 2d ed. p. 318, thus: 

“The rule which requires that some penal and some 
other statutes shall be construed strictly was more rig¬ 
orously applied in former times, when the number of 
capital offenses was one hundred and sixty or more; 
when it was still punishable with death to cut down a 
cherry-tree in an orchard, or to be seen for a month in 
the company of gypsies. But it has lost much of its 
force and importance in recent times; since it has be¬ 
come more and more generally recognized that the par¬ 
amount duty of the judicial interpreter is to put upon 
the language of the legislature, honestly and faithfully, 
its plain and rational meaning, and to promote its ob¬ 
ject. It was founded, however, on the tenderness of 
the law for the rights of individuals, and on the sound 
principle that it is for the legislature, not the court, to 
define a crime and ordain its punishment.” 

The intention of the legislature must govern in the con¬ 
struction of penal as well as other statutes; and they are not to 
be construed so strictly as to defeat the obvious intention of the 
legislature. 


United States vs. Wiltberger, 5 Wheat. 76. 
American Fur Co. vs. United States, 2 Pet. 358. 
United States vs. Morris, 14 Pet. 464. 

United States vs. Reese, 92 U. S. 214. 

Although penal statutes are to be construed strictly, this rule 
is attended with qualifications and other rules no less import¬ 
ant. The object in construing penal as well as other statutes 
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is to ascertain the legislative intent. That constitutes the law. 
If the language be clear, it is conclusive. 

United States vs. Hartwell, 6 Wall. 385. 

A penal statute, if ambiguous, will be construed more 
strongly in favor of the defendant than it would if the statute 
were remedial but in such a way as to effectuate substantial 
justice and preserve the obvious intention of the legislature. 

Bolles vs. Outing, 175 U. S. 262. 

STATUTES GENERALLY. 

“What is implied in a statute, pleading, contract or will, is 
as much a part of it as what is expressed. 

(U. S. vs. Babbit, 1 Black. 61) 

“A thing within the intention of the makers of the statute is 
as much within the statute as if it were within the letter. 
(Plow 366) Zouch vs. Sowell; (3 How. 565) U. S. vs. Free¬ 
man. 

Statutory authority to a railroad to sell city or country 
bonds received upon subscription of stock, implies the power 
to subscribe. 

“In this Act it is clearly implied that cities have authority to 
subscribe for railroad stock and to issue their bonds in pay¬ 
ment of it.” (Gelpike vs. Dubuque, 1 Wall 220 (221). 

An act incorporating a railroad provided that subscriptions 
to stock might be taken in county bonds, and authorized the 
county authorities to hold an election to ascertain the amount 
to be subscribed for, how and when payable etc., raises a clear 
implication to subscribe for stock and to issue bonds in pay¬ 
ment therefor. (County of Wilson vs. Bank, 103 U. S. 770 
( 777 - 8 -) 

“A thing within the intention of the makers of the statute, 
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is as much within the statute as if it were within the letter. 
Stowell vs. Zouch, Plowd. 366. These citations are but differ¬ 
ent illustrations of the rule, that the meaning of the legisla¬ 
ture may be extended beyond the precise words used in the 
law, from the reason or motive upon which the legislature pro¬ 
ceeded, from the end in view, or the purpose which was de¬ 
signed—the limitation of the rule being that, to extend the 
meaning to any case not included in the words, the case must 
be shown to come within the same reason upon which the law¬ 
maker proceeded, and not only within a like reason. This 
court has repeatedly, in effect, acted upon the rule; and there 
may be found, in the reports of its decisions, cases under it 
like the cases which have been cited from the reports of the 
English courts. In 4 Dali. 14: ‘The intention of the legisla¬ 
ture when discovered, must prevail, any rule of construction 
declared by previous acts to the contrary notwithstanding/ 
In 2 Cranch, 33; ‘A law is the best expositor of itself-—that 
every part of an act is to be taken into view for the purpose 
of discovering the mind of the legislature,’ etc. In the case of 
the United States vs. Fisher et al., assignees of Blight, in the 
same book, p. 386, the court said: ‘It is undoubtedly a well- 
established principle in the exposition of statutes, that every 
part is to be considered, and the intention of the legislature to 
be extracted from the whole,’ etc. In 2 Pet. 662: ‘A legisla¬ 
tive act is to be interpreted according to the intention of the 
legislature, apparent upon its face. Every technical rule, as to 
the construction or force of particular terms, must yield to the 
clear expression of the paramount will of the legislature.’ In 
Paine’s C. C. Rep. 11: ‘In doubtful cases, a court should com¬ 
pare all the parts of a statute, and different statutes in pari 
materia, to ascertain the intention of the legislature.’ So in 
Brockenb. C. C. Rep. 162. In the construction of statutes, one 
part must be construed by another. In order to test the legis¬ 
lative intention, the whole statute must be inspected. No one 
of the cases cited will justify; nor have they been cited to sanc¬ 
tion an equitable construction of statutes beyond the just ap- 
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plication of adjudicated cases.” 

United States vs. Freeman, 3 How. 548 (551-2.) 

A statute authorizing towns to contract debts payable in 
money implies the duty to levy taxes to pay them. 

Loan Ass. vs. Topeka, 20 Wall. 655. 

A law is the best exposition of itself; every part of the act 
is to be taken into view for the purpose of discovering the 
mind of the legislature. 

Pennington vs. Cox, 2 Cr. 33. 

Where the meaning of a statute is plain it is the duty of the 
court to enforce it according to its obvious terms. In such a 
case there is no necessity for construction. 

Thornley vs. United States, 113 U. S. 310. 

Poor vs. Considine, 6 Wal. 458. 

In the construction of statutes the intention of the law¬ 
maker is to be deduced from the whole statute and every ma¬ 
terial part of the same. 

Kohlsaat vs. Murphy, 96 U. S. 153. 

Heydenfeldt vs. Mining Co., 93 U. S. 634. 

Neal vs. Scruggs, 95 U. S. 704. 

A legislative act is to be interpreted according to the inten¬ 
tion of the legislature. 

Wilkinson vs. Leland, 2 Pet. 267. 

Priestman vs. United States, 4 Dal. 28. 

United States vs. Wiltberger, 5 Wh. 76. 

Binney vs. Canal Co., 8 Pet. 214. 

The spirit as well as the letter of a statute must be respected; 
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and where the whole context of a law demonstrates a particu¬ 
lar intent in the legislature to effect a certain object, some de¬ 
gree of implication may be called in to aid the intent. 

Durousseau vs. United States, 6 Cr. 307. 

Statutes should receive a sensible construction, such as will 
effectuate the legislative intention, and, if possible to avoid an 
unjust or absurd conclusion. 

Lau Ow Bew vs. United States, 144 U. S. 47. 

Statutes must be construed in Jhe light of reason and com¬ 
mon sense. 

Rooney vs. North Dakota, 196 U. S. 319. 

Hawaii vs. Mankichi, 190 U. S. 197. 

The spirit and intent of a statute are to control rather than 
the mere letter. 

Potter vs. Hall, 189 U. S. 292. 

Hawaii vs. Mankichi, sup. 

Statutes are to be reasonably ^construed to make effective 
legislative intent. 

Rogers vs. Peck, 199 U. S. 425. 

Ins. Co. vs. Bowland, 196 U. S. 611. 

U. S. vs. Crosley, 196 U. S. 327. 

Is the statute in question a penal or remedial statute? The 
Interstate Commerce Act was held to be a remedial one, as it 
was enacted to secure equality of rates and to destroy favourit¬ 
ism. I 

R. R. vs. Interstate Com. Com. 200 U. S. 361. ' 

0 

The decision of the court below was erroneous and should 
be reversed. 


• EDWARD H. THOMAS, 
FRANCIS H. STEPHENS, 
Attorneys for Plaintiff in Error. 
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[Public —No. 48.] 

An Act To regulate the practice of veterinary medi¬ 
cine in the District of Columbia. 

Be it enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled, That there be, and is hereby, created a 
board of examiners in veterinary medicine, to be ap¬ 
pointed by the Commissioners of the District of Co¬ 
lumbia, which shall consist of five reputable practi¬ 
tioners of veterinary medicine, who shall have gradu¬ 
ated from some college authorized by law to confer 
degrees, each of whom shall have been a bona fide 
resident of said District for three years last past before 
appointment, and each, during said period, shall have 
been actively engaged in the practice of his profession 
in said District. The appointments first made shall be 
one for one year, one for two years, one for three 
years, one for four years, and one for five years, and 
thereafter appointments shall be for a period of five 
years, except such as are occasioned by death, resig¬ 
nation, or removal, in which cases the appointments 
shall be for the remainders of the unexpired terms: 
Provided, That the said Commissioners may, in their 
judgment, remove any member of said board for neg¬ 
lect of duty or other sufficient cause, after due notice 
and hearing. 

Sec. 2. That the said board of examiners in veteri¬ 
nary medicine shall elect a president, vice-president, 
secretary, and such other officers as shall be necessary. 
The Secretary of said board shall have power to ad¬ 
minister oaths or affirmations upon such matters as 
pertain to the business of said board, and any person 
willfully making any false oath or affirmation shall be 
deemed guilty of perjury; and said board shall make, 
alter, or amend, subject to the approval of the Com¬ 
missioners of the District of Columbia, such rules and 
regulations as may be necessary to carry into effect the 
provisions of this Act, and shall hold such meetings 
as shall be necessary for the transaction of business, 
and shall issue all licenses to practice veterinary medi¬ 
cine in the District of Columbia. Said board shall 
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keep an official record of its meetings, and also an 
official register of all applicants for licenses, which 
register shall show the name, age, place, and duration 
of residence of each applicant, 'the time spent in the 
study of veterinary medicine, in and out of medical 
schools, and the names and locations of all medical 
schools which have granted said applicant any degree 
or certificate of attendance upon lectures, and it shall 
also show whether said applicant was rejected or li¬ 
censed under this Act, and said register shall be prima 
facie evidence of all matters contained therein. The 
Commissioners of the District of Columbia shall have 
power to require any or all officers of said board to 
give bond to the District of Columbia in such form 
and penalty as they may deem proper. The said board 
shall in the month of July in each year submit to said 
Commissioners a full report of its transactions during 
the twelve months immediately preceding. 

Sec. 3. That from and after the passage of this Act 
all persons desiring to practice veterinary medicine or 
any branch thereof in the District of Columbia, or who 
shall desire to hold themselves out to the public as 
practicing veterinary medicine or any branch thereof 
in the District of Columbia, shall make application to 
said board of examiners in veterinary medicine for a 
license so to do. Application for this purpose shall 
be upon a form furnished by said board, and shall be ac¬ 
companied by satisfactory evidence of good moral char¬ 
acter, and by a diploma from some veterinary college 
authorized by law to confer the same, which college 
shall require at least two sessions of study of veterinary 
medicine of not less than six months each prior to the 
issue of such diploma, and graduates of two-year col¬ 
leges shall accompany their diplomas by satisfactory 
evidence that they have practiced veterinary medicine 
for five years last past subsequent to the issue of sudh 
diplomas, and by a fee of ten dollars, except as herein 
otherwise directed, and from the fund thus created, 
the board shall pay such necessary expenses as it may 
incur. Such expenses shall not exceed in any one fis¬ 
cal year the amount of fees collected during that 
period, but if any balance remain after paying all such 
expenses the Commissioners of said District shall au- 
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board for their services of such amounts as said Com- 
misioners deem proper. Said board shall, by means 
of examinations, ascertain the professional qualifica¬ 
tions of all applicants for license to practice veterinary 
medicine in said District, and shall issue such licenses 
to all who are found by such examinations to be, in 
the judgment of said board, competent to so practice; 
and no such license shall be issued to any person who 
has not so demonstrated his competence, except as 
hereinafter otherwise provided. Such examinations 
shall be held in January, April, July, and October of 
each year, and shall include all such subjects as are ordi¬ 
narily included in the curricula of veterinary colleges 
in good standing, but examinations may be held at 
such other times and include such other subjects as 
said board shall authorize and direct. Said board shall 
number consecutively all applications received, note 
upon each the disposition made of it, and preserve the 
same for reference, and shall number consecutively all 
licenses issued. 

Sec. 4. That said board of examiners, so far as may 
be possible, shall make arrangements with analogous 
boards of the several States and Territories whereby 
due credit for State and Territorial licenses will be 
allowed in the District of Columbia to such licentiates 
of said boards as desire to secure licenses to practice 
veterinary medicine in this District, and whereby licen¬ 
tiates of the board of examiners in veterinary medicine 
in the District of Columbia will secure due credit for 
licenses issued by said board whenever such licentiates 
desire to secure licenses to practice veterinary medicine 
in any State or Territory; but no arrangement shall 
be made under the provisions of this section which will 
be liable to lower the standard of practice of veterinary 
medicine in the District of Columbia, and no arrange¬ 
ment for the mutual recognition of licenses shall be 
valid until it has been approved by the Commissioners 
of the District of Columbia. 

Sec. 5. That any person who has received a diploma 
from a veterinary college lawfully authorized to con¬ 
fer the same and who has maintained an office for the 
practice of veterinary medicine in the District of Co¬ 
lumbia on or before the passage of this Act, upon sub- 
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mission of proof of such facts to the board of exam¬ 
iners in veterinary medicine and the payment of a fee 
of one dollar, shall be licensed by said board to prac¬ 
tice veterinary medicine in the District of Columbia 
without examination. Any person, not a graduate of a 
college lawfully authorized to confer a degree in vete¬ 
rinary medicine, who has been continuously engaged 
in the practice of veterinary medicine in the District of 
Columbia for five years previous to the passage of this 
Act and has maintained an office in said District for 
that purpose shall be permitted to present himself for 
examination before the board of veterinary examiners 
without fee, and upon proof of satisfactory knowledge 
of veterinary medicine shall be registered and licensed 
as a practitioner of veterinary medicine. 

Sec. 6. That any person having been examined by 
said board of examiners in veterinary medicine and 
having been refused a license as the result of such ex¬ 
amination may, within thirty days after formal notifi¬ 
cation of such refusal appeal from the decision of £aid 
board. Such appeal must be in writing, addressed to 
the Commissioners of the District, setting forth the 
ground upon which it is based, and accompanied by a 
deposit of thirty dollars. If, after examination of said 
appeal, said Commissioners deem it proper, they shall 
appoint a board of review, consisting of three prac¬ 
titioners of veterinary medicine having qualifications 
similar to those required of members of the regular 
board of examiners in veterinary medicine, wtych 
board shall review the examination of appellant, and if 
they deem necessary reexamine him and report 
their finding to said Commissioners; and such finding 
shall be final and binding upon all parties concerned, 
and if favorable to the appellant the board of exam¬ 
iners in veterinary medicine shall issue to him a license 
to practice veterinary medicine in said District. Each 
member of said board of review shall be paid a fee of 
not more than ten dollars for each candidate examined, 
payment to be made from the deposit of the appellant 
if the finding is adverse to him, but otherwise from the 
funds of the board of examiners. If favorable the 
amount deposited shall be returned to the appellant. 

Sec. 7. That every person practicing veterinary 
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medicine in the District of Columbia, or representing 
himself or permitting himself to be represented as so 
practicing, shall display or cause to be displayed con¬ 
spicuously in his usual place of business his license to 
practice in said District. Said place of business shall, 
during all reasonable hours, be open to inspection by 
any representative of the police department or of the 
board of examiners in veterinary medicine of said Dis¬ 
trict, so far as may be necessary to examine such li¬ 
censes, and it shall be unlawful for any person to in¬ 
terfere with any inspection made or intended to be 
made for this purpose. 

Sec. 8 . That from and after the passage of this Act 
any person shall be regarded as practicing veterinary 
medicine in the District of Columbia who shall, in said 
District, append or cause to be appended to his name 
the letters V. S., D. V. M., V. M. D.. M. D. V., M. D. 
C., D. V. S., or M. R. C. V. S., or the words “veteri¬ 
nary,” “veterinarian,” “veterinary surgeon,” or “veteri¬ 
nary dentist,” “veterinary farrier,” “veterinary horse- 
shoer,” “horse dentist,” or “horse doctor,” or who shall 
prescribe, advise, or apply any drug or medicine or 
other agency, or who shall publicly profess to do any 
of these things, and shall charge or receive therefor 
money or other compensation, directly or indirectly: 
Provided, That any person may without compensation 
apply any medicine or remedy and perform any opera¬ 
tion for the treatment, relief, or cure of any sick, dis¬ 
eased, or injured animal. 

Sec. 9. That this Act shall not apply to veterinary 
surgeons in the Army or in the employ of the Agri¬ 
cultural Department who are graduates of regular 
veterinary colleges, nor to regularly licensed veter¬ 
inarians in actual consultation from other States, nor 
to regularly licensed veterinarians actually called from 
other States to attend cases in the District of Columbia, 
but who do not open an office or appoint a place to do 
business within said District. 

Sec. 10. That the board of examiners in veterinary 
medicine hereby created may, by a vote of four mem¬ 
bers, revoke or suspend for a time certain the license of 
any person to practice veterinary medicine or any 
branch thereof in the District of Columbia after notice 
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and hearing, for any of the following causes, namely: 
The employment of fraud or deception in passing the 
examinations or in obtaining a license, chronic in¬ 
ebriety, or conviction of crime involving moral turpi¬ 
tude. The method of complaint, form and length of 
notice, and time of hearing charges against any licensee 
for any of the above causes shall be according to the 
rules and regulations to be made, subject to the ap¬ 
proval of said Commissioners, as hereinbefore pro¬ 
vided. Appeal from the decision of said board may be 
taken to the court of appeals of the District of Co¬ 
lumbia, and the decision of said court shall be final: 
Provided, That the Commissioners of the District of 
Columbia, the said board of review, and the board of 
examiners in veterinary medicine shall not, nor shall 
any of them, be required to pay costs, or give bond or 
security on appeal, or error or other proceeding in any 
thorize the payment therefrom to the members of said 
court or courts of the District of Columbia growing 
out of any official duty or duties imposed on them, or 
any of them, by this Act. 

Sec. ii. That any person who shall violate or aid 
or abet in violating any of the provisions of this Act 
shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by a fine of not 
more than two hundred dollars, or by imprisonment in 
the workhouse of the District of Columbia for not 
more than six months, or by both such fine and im¬ 
prisonment. 

Sec. 12. That it shall be the duty of the corporation 
counsel or one of his assistants to prosecute all viola¬ 
tions of the provisions of this Act. 

Approved February i, 1907. 
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DISTRICT OF COLUMBIA, Plaintiff in Error, 

vs. 

WILLIAM DEWALT. 


Brief for Defendant in Error. 


THE CASE. 

An information was filed in the Police Court against the 
defendant, William DeWaltj charging that he “did thjen 
and there engage in the practice of veterinary medicine, 
and branches thereof, and publicly profess to do so, and 
charge and receive money and other compensation for 
services rendered in connection with the treatment of sick, 
diseased or injured animals, without first having obtained 
a license so to do from the Board of Examiners in veteri¬ 
nary medicine in the District of Columbia; contrary to and 
in violation of an Act of Congress approved February 1, 
1907.” To this charge the defendant pleaded not guilty, 
and on a trial before the court and jury the witness for the 
prosecution testified that ‘ ‘he took an animal of the horse 
kind to said defendant aud informed said defendant that 
said horse was then and there suffering with a disease 
commonly known as ‘road founder’ and requested said de- 
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fendant to prescribe a remedy to cure said animal of said 
disease, and that thereupon said defendant furnished said 
witness with a liniment to be administered to said animal, 
and charged and received from said witness one dollar” as 
compensation for services rendered. 

This being the substance of all the testimony, the de¬ 
fendant moved the court to rule as a matter of law that as 
said Act of Congress “provides no penalty for engaging in 
the practice of veterinary medicine, or any branch thereof 
in the District of Columbia, without first having obtained 
a license so to do,” the jury should be instructed to return 
a verdict of not guilty; which instruction was granted, the 
court holding, and so instructing the jury, “that the 
statute does not command nor prohibit a person from 
practicing veterinary medicine with a license, that there 
are no words in the statute creating such offense, except 
by implication, or inference ; that the command or prohi¬ 
bition in a statute creating a crime must be direct and 
positive, and is not to be determined by inference, and 
that the penalty clause, therefore, does not apply to a 
person practicing veterinary medicine without a license.” 

To the court’s instruction, the District excepted, and 
the jury returned their verdict in accordance with the 
direction of the court. 

ARGUMENT. 

The plaintiff in error has assigned two errors. 

I. In the court holding that the statute did not pre¬ 
scribe a penalty. 

II. In the court holding that the statue did not pro¬ 
hibit the practice of veterinary medicine without having a 
license therefor. 

There is little to be said in argument of the questions 
raised. The points contended for by the plaintiff in error 
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were practically disposed of by this court in the case of 
Waggaman vs. The District of Columbia, 16 App. D. C. 
207, which apparently, by some oversight counsel for the 
District of Columbia omitted from their brief. It can 
hardly be conceived how two cases could be nearer alike 
than the one at bar and the Waggaman case. The reasons 
for the ruling below in this case are clearly and distinctly 
set forth in the Bill of Exceptions, and the language used 
is almost identical with that in the opinion of the court:in 
the case referred to. 

The full text of the Act of Congress is set forth in the 
brief of counsel for the District of Columbia, (pp. 14-19.) 
The penalty clause, section 11, is almost identical with 
the penalty clause 14 in the Waggaman case. 

In no part of the law is there any section prohibitihg 
the practice of medicine as a veterinary without a license, 
or a penalty prescribed, if it should be done, and as the 
judge below held to so find could only be by implication *or 
inference. 

It is said in 16 App. D. C- 

“Crimes are not to be created by implication, even 
though they be only of the grade of misdemeanors ,* 
and only by implication could a command or prohibi¬ 
tion be found in this provision to require a duty lof 
the^appellant for the failure to comply with which {ie 
could properly be subjected to proceedings in a coiirt 
of criminal jurisdiction * * * As we have said, 

criminal offences cannot be created by implication; 
this is a fundamental principle of our criminal juris¬ 
prudence A command or prohibition must be direct 
and positive, and not merely to be elicited by infer¬ 
ence or indirection trom a loose statement which, of 
itself, imposes no duty upon the individual * * * 

Penal statutes should be plain and unambiguous, arid 
not depend upon construction for the determination 
of their character. ” • 
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The universal rule respecting the construction of a 
criminal statute is that nothing is to be taken by intend¬ 
ment; and unless within the law itself, there plainly ap¬ 
pears every essential element and ingredient necessary 
to its proper prosecution and punishment by way of pen¬ 
alty, it is defective and wanting in a fundamental feature, 
and such Omission Camlot be supplied by inference or im¬ 
plication. It 'matters mot what-may have been the intent 
of the legislature in the enactment. The best of reasons 
may have prompted the legislature, but if essentials are 
lacking, the law is non-enforcible. 

It is respectfully submitted that the judgment of the 
Police Court should be affirmed. 


John E. McNally, 
Edwin Forrest, 
Attorneys for defendant in error. 
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